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COPYRIGHT LAW REVISION

SEPTEMBER 3, 1976.—~Committed to the Committee of the Whole House on the
State of the Union and ordered to be printed

Mr. KAsTENMEIER, from the Committee on the Judiciary,
submitted the following

REPORT

together with
ADDITIONAL VIEWS

[To accompany 8. 22]

The Committee on the Judiciary, to whom was referred the bill
(S. 22) for the general revision of the copright law, title 17 of the
United States Code, and for other purposes, having considered the
same, report favorably thereon with an amendment in the nature of a
substitute and recommend that the bill as amended do pass.
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Enactment of Public Law 92-140 in 1971 marked the first recogni-
tion in American copyright law of sound recordings as copyright-
able works. As defined in section 101, copyrightable “sound record-
ings” are original works of authorship comprising an aggregate of
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musical, spoken, or other sounds that have been fixed in tangible
form. The copyri%htable work comprises the aggregation of sounds
and not the tangible medium of fixation. Thus, “sound recordings”
as copyrightable subject matter are distinguished from “phonorec-
ords,” the latter being physical objects in which sounds are fixed. They
are also distingnished from any copyrighted literary, dramatic, or
musical works that may be reproduced on a “phonorecord,”

As a class of subject matter, sound recordings are clearly within
the scope of the “writings of an author” capable of protection under
the Constitution, and the extension of limited statutory protection to
them was too long delayed. Aside from cases in which sounds are fixed
by some purely mechanical means without originality of any kind, the
co%ym.ght ?rotection that would prevent the reproduction and dis-
tn tpéu()in of unauthorized phonorecords of sound recordings is clearly
justified.

The copyrightable elements in a sound recording will usually, though
not always, involve “authorship” both on the part of the performers
whose performance is captured and on the part of the record producer
responsible for setting up the recording session, capturing and elec-
tronically processing.the sounds, and compiling and editing them to
make the final sound recording. There may, however, be cases where
the record producer’s contribution is so minimal that the performance
is the only copyrightable element in the work, and there may be cases
(for example, recordings of birdealls, sounds of racing cars, et ceters)
where only the record producer’s contribution is copyrightable.

Sound tracks of motion pictures, long a nebulous area in American
copyright law, are specifically included in the definition of “motion
pictures,” and excluded in the definition of “sound recordings.” To be
8 “motion picture,” as defined, requires three elements: (1) a series
of images, (2) the capability of showing the images in certain suc-
cessive order, and (3) an impression of motion when the images are
thus shown. ‘Coupled with the basic requirements of original author-
ship and fixation in tangible form, this definition encompasses a wide
range of cinematographic works embodied in films, tapes, video disks,
and other media. However, it would not include: (1) unauthorized
fixation of live performances or telecasts, (2) live telecasts that-are
not fixed simultaneously with their transmission, or (3) filmstrips and
slide sets which, although .consisting of a series of images intended to
be shown in succession, are not capable of conveying an impression of
motion. :

On the other hand, the bill equates audiovisual materials such as
filmstrips, slide sets, and sets of tranparencies with “motion pictures”
rather than with “pictorial, graphie, and sculptural works.” Their se-
quential showing is closer to a “performance” than to a “display,” and -
the definition of “audiovisual works,” which applies also to “motion
pictures,” embraces works consisting of a series of related images that
are by thedr nature, intended for showing by means of projectors or
other devices. '
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Section 114. Scork oF Excrusive RigaTs IN SoUuND RECORDINGS

Subsection (a) of Section 114 specifies that the exclusive rights of
the owner of copyright in a sound recording are limited to the rights
to reproduce the sound recording in copies or phonorecords, to prepare
derivative works based on the copyrighted sound recording, and to
distribute copies or phonorecords of the sound recording to the public.
Subsection (a) states explicitly that the owner’s rights “do not include
any right of performance under section 106 (4).” The Committee con-
sidered at length the ar?uments in favor of estabilshing a limited per-
formance right, in the form of .a compulsory license, for copyrighted
sound recordings, but concluded that the problem requires further
study. It therefore added a new subsection (d) to the bill requiring
the Register of Copyrights to submit to Congress, on January 3, 1978,
“g report setting forth recommendations as to whether this section
should be amended to provide for performers and copyright owners
. . . any performance rights” in copyrighted sound recordings. Under
the new subsection, the report “should describe the status of such rights
in foreign countries, the views of major interested parties, and specific
legislative or other recommendations, if any.”

Subsection (b) of section 114 makes clear that statutory protection
for sound recordings extends only to the particular sounds of which
the recording consists, and would not prevent a separate recording
of another performance in which those sounds are imitated. Thus,
infringement takes place whenever all or any substantial portion of .
the actual sounds that go to make up a copyrighted sound recording
are reproduced in phonorecords by repressing, transcribing, recaptur-
ing off the air, or any other method, or by reproducing them in the
soundtrack or audio portion of a motion picture or other audiovisual
work. Mere imitation of a recorded performance would not constitute
a copyright infringement even where one performer deliberately sets
out to simulate another’s performance as exactly as possible.

Under section 114, the exclusive right of owner of copyright in a
sound recording to prepare derivative works based on the copyrighted
sound recording is recognized. However, in view of the expressed in-
tention not to give exclusive rights against imitative or simulated
performances and recordings, the Committee adopted an amendment
to make clear the scope of rights under section 106(2) in this context.
Section 114(b) provides that the “exclusive right of the owner of
copyright in a sound recording under clause (2) of section 106 is
limited to the right to prepare a derivative work in which the actual
sounds fixed in the sound recording are rearranged, remixed, or other-
wise altered in sequence or quality.”

Another amendment deals with the use of copyrighted sound re-
cordings “included in educational television and radio programs * * *
distributed or transmitted by or through public broadeasting entities.”
This use of recordings is permissible without authorization from the
owner of copyright in the sound recording, as lone as “copies or phono-
records of said proerams are not commercially distributed by or
through public broadecasting entities to the general public.”
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SecTion 301. FEpERAL PrEEMPTION OF RI1cETS EQUIVALENT TO
CoPYRIGHT

Single Federal system

Section 301, one of the bedrock provisions of the bill, would accom-
plish a fundamental and significant change in the present law. Instead
of a dual system of “common law copyright” for unpublished works
and statutory copyright for published works, which has been the sys-
tem in effect in the United States since the first copyright statute in
1790, the bill adopts a single system of Federal statutory copyright
from creation. Under section 301 2 work would obtain statutory protec-
tion as soon as it is “created” or, as that term is defined in section 101,
when it is “fixed in a copy or phonorecord for the first time.” Common
law copyright protection for works coming within the scope of the
statute would be abrogated, and the concept of publication would lose
its all-embracing importance as a- dividing line between common law
and statutory protection and between both of these forms of legal pro-
tection and the public domain.

By substituting a single Federal system for the present anachronis-
tic, uncertain, impractical, and highly complicated dual system, the bill
would greatly improve the operation of the copyright law and would
be much more effective in carrying out the basic constitutional aims of
uniformity and the promotion of writing and scholarship. The main
?rﬁuments in favor of a single Federal system can be summarized as

ollows:

1. One of the fundemental purposes behind the copyright clause
of the Constitution, as shown in Madison’s comments in The Fed-
eralist, was to promote national uniformity and to aveid the prac-
tical difficulties of determining and enforeing an author’s rights
under the differing laws and in the separate courts of the various
States. Today, when the methods for dissemination of an author’s
work are incoraparably broader and faster than they were in 1789,
national uniformity in copyright protection is even more essential
than it was then to carry out the constitutional intent.

2. “Publication,” perhaps the most important single concept
under the present law, also represents its most serious defect.
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Although at one time, when works were disseminated almost exclu-
sively through printed copies, “publication” could serve as a prac-
tical dividing line between common law and statutory protection,
this is no longer true. With the development of the 20th-century
communications revolution, the concept of publication has become
increasingly artificial and obscure. Lo cope with the legal conse-
quences ot an established concept that has lost much of its meaning
and justification, the courts have given “publication” a number ot
diverse interprefations, some of them radically ditferent. Not un-
expectedly, the results in individual cases have become unpredicta-
ble and often unfair. A single Federal system would help to clear
up this chaotie situation. :

3. Enactment of section 301 would also implement the “limited
times” provision of the Constitution, which has become distorted
under the traditional concept of “publication.” Common law pro-
tection in “unpublished” works is now perpetual, no matter how
widely they may be disseminated by means other than “publica-
tion”; the bill would place a time limit on the duration of exclusive
rights in them. The provision would also aid scholarship and the
dissemination of historical materials by making unpublished, un-
disseminated manuscripts available for publication after a reason-
able period.

4. 'Adoption of a uniform national copyright system would
greatly improve international dealings in copyrighted material.
No other country has anything like our present dual system. In an
era when copyrighted works can be disseminated instantaneously
to every country on the globe, the need for effective international
copyright relations, and the concomitant need for national uni-
formity, assume ever greater importance.

Under section 301, the statute would apply to all works created
after its effective date, whether or not they are ever published or dis-
seminated. With respect to works created before the effective date of
the statute and still under common law protection, section 303 of the
statute would provide protection from that date on, and would guar-
antee a minimum period of statutory copyright.

Preemption of State law

The intention of section 301 is to presmpt and abolish any rights
under the common law or statutes of a State that are equivalent to
coelg'right; and that extend to works coming within the scope of the
Federal copyright law, The declaration of this principle in section 301
is intended to be stated in the clearest and most unequivocal language
possible, so as to foreclose any conceivable misinterpretation of its
unqualified intention that Congress shall act preemptively, and to
avoid the development of any vague borderline areas between State
and Federal protection.

Under section 301(3,% all “legal or equitable rights that are equiv-
alent to any of the exclusive rights withir the general scope of copy-
right as specified by section 106 are governed exclusively by the Fed-
eral copyright statute if the works involved are “works of author-
ship that are fixed in a tangible medium of expression and come with-
in the subject matter of copyright as specified by sections 102 and
103.” All corresponding State laws, whether common law or statutory,
are preempted and abrogated. Regardless of when the work was cre-
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ated and whether it is published or unpublished, disseminated or
undisseminated, in the public domain or copyrighted under the Fed-
eral statute, the States cannot offer it protection equivalent to copy-
right. Section 1338 of title 28, United States Code, also makes clear
that any action involving rights under the Federal copyright law
would come within the exclusive jurisdiction of the Federal courts.
The preemptive effect of section 301 is limited to State laws; as stated
expressly in subsection (d) of section 301, there is no intention to deal
with the question of whether Congress can or should offer the equiy-
alent of copyright protection under some constitutional provision
other than the patent-copyright clause of article 1, section 8.

As long as a work fits within one of the general subject matter
categories of sections 102 and 103, the bill prevents the States from
protecting it even if it fails to achieve Federal statutory copyright be-
cause it is too minimal or lacking in originality to qualify, or because
it has fallen into the public domain. On the other hand, section 301 (b)
explicitly preserves common law copyright protection for one imi-
portant class of works: works that have not been “fixed in any tangi-
ble medium of expression.” Examples would include choreography
that has never been filmed or notated, an extemporaneous speech,
“original works of authorship” communicated solely through con-
versations or live broadeasts, and a dramatic sketch or musical com-
position improvised or developed from memory and without being
recorded or written down. As mentioned above in connection with
section 102, unfixed works are not included in the specified “subject
matter of copyright.” They are therefore not affected by the pre-
emption of secticn 301, and would continue to be subject to protec-
tion under State statute or common law until fixed in tangible form.

The preemption of rights under State law is complete with respect
to any work coming within the scope of the bill, even though’ the
scope of exclusive rights given the work under the bill is narrower
than the scope of common law rights in the work might have been.

Representatives of printers, while not opposed to the principle of
section 301, expressed concern about its potential impact on protection
of preliminary advertising copy and layouts prepared by printers.
They argued that this material is frequently “pirated” by competitors,
and that it would be a substantial burden if, in order to obtain full
protection, the printer would have to make registrations and bear the
expense and bother of suing in Federal rather than State courts. On
the other hand, these practical problems are essentially procedural
rather than substantive, and the proposal for a special exemption to
preserve common law rights equivalent to copyright in unpublished
advertising material cannot be justified. Moreover, subsection (b), dis-
cussed below, will preserve other legal grounds on which the printers
can protect themselves against “pirates” under State laws.

In a general way subsection (b) of section 301 represents the obverse
of subsection (a). It sets out,in broad terms and without necessarily
being exhaustive, some of the principal areas of protection that pre-
emption would not prevent the States from protecting. Its purpose is
to make clear, consistent with the 1964 Supreme Court decisions in
Sears, Roebuck & Co. v. Stiffel Co., 376 U.S. 225, and Compeo (Torp.
v. Day-Brite Lighting, Inc., 376 U.S. 234, that preemption does not
extend to causes of action, or subject matter outside the scope of the
revised Federal ccpyright statute.
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The numbered clauses of subsection (b) list three general areas left
unaffected by the preemption: (1) subject matter that does not come
within the subject matter of copyright; (2) causes of action arising
under State law before the effective ga}te of the statute; and (3) viola-
tions of rights that are not equivalent to any of the exclusive 1 ghts
under copyright. .
_The examples in clause (8), while not exhaustive, are intended to
illustrate rights and remedies that are different in nature from the
rights comprised in a copyright and that may continue to be protected
under State common law or statute. The evolving common law rights
of “privacy,” “publicity,” and trade secrets, and the general laws of
defamation and fraud, would remain unaffected as long as the causes
of action contain elements, such as an invasion of personal rights or &
breach of trust or confidentiality, that are different in kind from copy-
right infringement. Nothing in the bill derogates from the rights of

arties to contract with each other and to sue for breaches of contract;
owever, to the extent that the unfair competition concept known as
“interference with contract relations” is merely the equivalent of copy-
right protection, it would be preempted.
he last example listed in clause (3)—“deceptive trade practices
such as passing off and false representation”—represents an effort to
distinguish between those causes of action known as “unfair competi-
tion” that the copyright statute is not intended to preempt and
those that it is, Section 301 is not intended to preempt common
law é)ro’oection in cases involving activities such as false labeling,
fraudulent representation, and passing off even where the subject
matter involved comes within the scope of the copyright statute.

“Misappropriation” is not necessarily synonymous with copyright
infringement, and thus a cause of action labeled as “misappropriation”
is not preempted if it is in fact based neither on a right within the
general scope of copyright as specified by section 106 nor on 2 rifht
equivalent thereto. For example, state law should have the flexibility
to afford a remedy (under traditional principles of equity) against a
consistent pattern of unauthorized appropriation by a competitor of
the facts (ie., not the literary expression) constituting “hot” news,
whether in the traditional mold of /nternational News Service v. Asso-
ciated Press, 248 U.S. 215 (1918), or in the newer form of data updates
from scientific, business, or financial data bases. Likewise, a person
having no trust or other relationship with the proprietor of a com-
puterized data base should not be immunized from sanctions against
electronically or cryptographically breaching the proprietor’s security
arrangements and accessing the proprietor's data. The unauthorized
data sccess which should be remediable might also be achieved by the
intentional interception of data.transmissions by wire, microwave
or laser transmissions, or by the common unintentional means of
“crossed” telephone lines occasioned by errors in switching.

The proprietor of data displayed on the cathode ray tube of a com-
puter terminal should be afforded protection against unauthorized

rintouts by third parties (with or without improper access), even
if the data are not copyrightable. For example, the data may not be
copyrighted because they are not fixed in a tangible medium of ex-
pression (i.e., the date are not displayed for a period or not more than
transitory duration).
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Nothing contained in section 301 precludes the owner of a material
embodiment of a copy or a phonorecord from enforcing & claim of
conversion against one who takes possession of the copy or phono-
record without consent. .

A unique and difficult problem is presented with respect to the
status of sound recordings fixed before February 12, 1972, the effec-
tive date of the amendment bringing recordings fixed after that date
under Federal copyright protection. In its testimony during the 1975
hearings, the Department of Justice pointed out that, under section
301 as then written:

This language could be read as abrogating the anti-piracy
laws now existing in 29 states relating to pre-February 15,
1972, sound reoorgings on the grounds that these statutes pro-
scribe activities violating rights equivalent to * * * the exclu-
sive rights within the general scope of copyright. * * *” Cer-
tainly such a result cannot have been intended for it would
likely effect the immediate resurgence of piracy of pre-Febru-
ary 15, 1972, sound recordings.

The Department recommended that section 301(b) be amended to
exclude sound recordings fixed prior to February 15, 1972 from
the effect of the preemption.

The Senate adopted this suggestion when it passed S. 22. The result
of the Senate amendment would be to leave pre-1972 sound recordings
as entitled to perpetual protection under State law, while post-1972
recordings would eventually fall into the public domain as provided
inthe bill.

The Committee recognizes that, under recent court decisions, pre-
1972 recordings are protected by State statute or common law, and
that should not all be thrown into the public domain instantly upon
the coming into effect of the new law. However, it cannot agree that
they should in effect be accorded perpetual protection, as under the
Senate amendment. and it has therefore revised clause (4) to establish
a future date for the pre-emption to take effect. The date chosen is
February 15, 2047, which is 75 years from the effective date of the
statute extending Federal protection to recordings.

Subsection (¢) makes clear that nothing contained in Title 17 annuls
or limits any rights or remedies under any other Federal statute.
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