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REINHARDT Circuit Judge

In this appeal, we address another chapter in the long-running saga regarding the
 ownership of copyrights in Superman—a story almost as old as the Man of Steel himself. In 2003,
Defendant Mark Peary, acting as executor of the estate of Joseph Shuster (one of the two co-
creators of Superman), filed a copyright termination notice pursuant to 17 U.S.C. § 304(d),
seeking to reclaim the copyrights to Superman that Shuster had assigned to Plaintiff DC Comics
("DC") in 1938. DC brought this action in response, seeking, in the claim that we review here, a
declaratory judgment that the notice of termination filed by the estate is invalid. DC contends
that, in an agreement (the "1992 Agreement") it signed with Joseph Shuster's siblings (including
his sister and sole heir, Jean Peavy), the siblings received pensions for life in exchange for a
revocation of the 1938 assignment of copyrights to DC and a re-grant to DC of all of Shuster's
copyrights in Superman. Because the 1976 and 1998 statutes permitting the filing of copyright
termination notices permit only the termination of assignments "executed before January 1,
1978," 17 U.S.C. § 304(c), (d), DC contends that the 1992 Agreement forecloses the estate's  2003
notice of termination, in that it leaves no pre-1978 assignment to terminate (instead creating a
new assignment effective 1992). The district judge agreed with DC, granting it partial summary
judgment on its claim for declaratory relief, as well as on another of its claims pled in the
alternative. . . .We review the district judge's grant of summary judgment de novo, and we affirm.

1. The district judge correctly held that the 1992 Agreement, as a matter of New York law,
superseded the 1938 assignment of copyrights to DC, and therefore operated to revoke that
assignment and re-grant the Superman copyrights to DC. The estate's primary argument to the
contrary is that the 1992 Agreement does not, in express terms, cancel the 1938 agreement. As
New York courts have held, however, "[t]here is  no magic to the words 'settlement' or
'compromise'" in deciding whether one agreement supersedes another; "[t]he question is always
whether the subsequent agreement . . . is, as a matter of intention, expressed or implied, a
superseder of, or substitution for, the old agreement or dispute." [Citations.]We agree with the
district judge that, under the plain text of the 1992 Agreement,   which "fully settles all claims"
regarding "any copyrights, trademarks, or other property right in any and all work created in
whole or in part by . . . Joseph Shuster," and further "now grant[s] to [DC] any such rights," it
superseded the 1938 assignment as a matter of New York law. We therefore hold that the
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agreement created a new, 1992 assignment of works to DC—an assignment unaffected by the
2003 notice of termination.

2. We reject the defendants' contention that the 1992 Agreement cannot foreclose the 2003
notice of termination because  it is an "agreement to the contrary" within the meaning of 17 U.S.C.
§ 304(c)(5). Defendants' argument runs counter to the plain text of the copyright termination
statute, in that it would permit the copyright termination provision to extinguish a post-1977
copyright assignment, despite the statute's express limitation to assignments "executed before
January 1, 1978." 17 U.S.C. § 304(d). . . .

AFFIRMED.

THOMAS, CIRCUIT JUDGE, DISSENTING:

I respectfully disagree with my colleagues.

1. The 1992 Agreement could not have affected the statutory right of termination. The
Copyright Act of 1976 gave the author of a copyrighted work, or his widow or surviving child, the
ability to terminate a grant of copyrights in the author's work executed before January 1, 1978.
[Citations.] Thus, in 1992, no one except the surviving spouse or child could exercise the right of
termination. In 1998—six years after the parties executed the agreement at the center of this
appeal—Congress extended the termination right to authors' executors, administrators, personal
representatives, and trustees. [Citation.] Therefore, at the time the 1992 Agreement was
executed, neither Frank nor Jean had the power to exercise the statutory right of termination.

Thus, the question is whether the 1992 Agreement was a novation that validly revoked
and re-granted Joe Shuster's 1938 copyright grant. If not, then the agreement is either (1) simply
a pension agreement that had no effect on the heirs' later-created statutory termination rights; or
(2) an "agreement to the contrary" under 17 U.S.C. § 304(c)(5) because it waives the heirs'
termination rights, [citation.].

2. Under New York law, proof of a novation requires four elements: "'(1) a previously
valid obligation; (2) agreement of all parties to a new contract; (3) extinguishment of the old
contract; and (4) a valid new contract.'” [Citations.] In my view, the elements are not satisfied.

First, there is no indication in the 1992 Agreement that the prior agreement was
extinguished by the new agreement. There is no statement to that effect in the 1992 Agreement
and, in fact, the prior copyright grant is not referenced at all. Thus, the third element is not
satisfied. [Citations].

Further, this record is not sufficient to establish that Joe Shuster's siblings had the
authority in 1992 to revoke and supersede his 1938 copyright grant. At that time, Frank was a
third-party beneficiary of Joe's agreement with DC, under which DC agreed to pay Frank certain
survivor benefits; Jean was a stranger to that agreement. Jean had identified herself as Joe's
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executrix and sole heir in state probate court and in her communications with DC, but Joe's estate
hadn't been probated, nor had Jean been appointed his executrix. Although title to property
transfers to heirs upon death, [citation], that transfer of title is subject to probate administration,
[citation]. In 1992, California law required probate of any estate in which the value of the
personal property exceeded $60,000. [Citation.] Under California law, Jean could not dispose of
Joe's copyright interests before probate. [Citation.] Thus, neither Frank nor Jean had the
authority to enter into a novation of the original contract.

Therefore, I conclude that the 1992 Agreement did not effect a valid novation under New
York law.

3. Given that the 1992 Agreement had no effect on the statutory right of termination and
did not effect a novation, the statutory right of termination became part of Joe Schuster's estate.
The record is not developed fully enough for me to determine what consequences actually flow
from that conclusion. It may well be, under California probate law, that the ultimate outcome is
unchanged. But on the record before us, and the narrow question presented in this appeal, I must
respectfully dissent.
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